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REPLY BRIEF IN SUPPORT OF MOTION TO DISMISS PETITION FOR REVIEW
FILED BY THE CITY OF KANKAKEE

NOW COME Respondents,COUNTY OF KANKAKEE and COUNTY BOARD OF

KANKAKEE, by and throughtheir attorneys,HINSHAW & CULBERTSON,and as and for

their Reply Brief in Support of Motion to DismissPetition for Review filed by the City of

Kankakee,stateasfollow:

I. THE MOTION TO DISMISS WAS TIMELY FILED

In the conclusory fashion the City of Kankakeearguesthat the County’s Motion to

Dismiss “was filed more than 30 daysafter the serviceof the City of Kankakee’sPetition for

Review”andfurtherarguesthat the“motion wasnot filed in a timely manner”. (SeeCity brief,

SectionI). TheCity’s argumentis factuallyandlegallyerroneous.

TheCity’s originalPetitionwasfiled on February20, 2003andan AmendedPetitionwas

filed on February21, 2003. Obviously, whentheCity filed theAmendedPetition the time for

dismissing said Petition did not begin to run until the filing of said AmendedPetition.

Regardless,30 daysfrom the dateof the filing of the original Petitionwas Saturday,March 22,

2003. 30 daysfrom the filing oftheAmendedPetition(whichwas filed on February21, 2003)

wasSunday,March 23, 2003. Section101.300oftheIPCB rulesspecificallyprovides:

Computationof anyperiodoftime prescribedin the Act, otherapplicablelaw, or
theseruleswill beginwith the first calendarday following the dayon which the
act, eventor developmentoccursand will rununtil the closeof businesson the
last day, or the next businessday if the last day is a Saturday,Sundayor a
nationalorstatelegalholiday.

35 Ill.Admin.Code§ 101.300(a)(2002)(emphasisadded).

Section101.300(b)(2)provides:

If a document is filed by U.S. Mail subsequentto a filing deadline,yet the
postmarkprecedesthe filing deadline,thedocumentwill be deemedfiled on the
postmarkdate,if all filing requirementsare met asset forth in Section101.302of
thisPart.
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35 Ill.Admin.Code§ 101.360(b)(1)(2002).

h~this case,theMotion to Dismisswasfiled by mail andpostmarkedMonday,March 24,

2)03. Because30 daysfrom the filing of the OriginalandAmendedPetitionsfell on Saturday,

IMarch 22 and SundayMarch 23, 2003,pursuantto § 100.300(a)and(b)(1). Thedateby which

the Replywasto beplacedin theU.S. Mail wasMarch 24, 2003. The ReplyBriefwasmailed

on that dateandaccordingly,pursuantto theplain languageof theBoardrules, thepleadingwas

tiMely filed and the Petitioner’s statementto the Board otherwise is either intentionally or

negligentlyerroneous.

II. THE CITY’S ARGUMENT THAT THE MARCH 6, 2003ORDER SOMEHOW
DEFEATS THE MOTION TO DISMISS, IS ERRONEOUS

In SectionII of its brief, theCity pointsout thaton March 6, 2003 the Illinois Pollution

Control Board(“Board”) issuedan Orderestablishingthe hearingdecisionanddeadline. Said

Ordermentionsthat atthat time “no evidencefor theBoardindicatesthatthis actionis duplicitas

or frivolous. TheBoard acceptsPetitioner’sPetitionfor Hearing.” (SeeIPCB Order,March 6,

2003). In anovelargument,thePetitionersareassertingthatby theBoardissuingtheMarch 6th

order acceptingthe February25 and March 3 Petitions; the Motion to Dismiss is somehow

untimely. TheCity ofKankakeeprovidesno authorityfor suchaludicrousposition.

The Illinois Pollution Control Board Rule 101.506 explicitly providesthat a partymay

file amotion attackingthesufficiencyofapetitionwithin 30 daysafterserviceofthechallenged

document. Furthermore,101.500 providesthat the Board may entertainany motionsa party

wishesto file which arepermissibleundertheAct or applicablelaw oftheserulesof theIllinois

Codeof Civil Procedure.Obviouslypursuantto theplain languageofthe rulesa Respondentis

allowed30 daysto file a motion attackingthe sufficiency ofa petition. The fact that theBoard

promptly andefficiently issuedanorderacceptingthepetitionsastimely filed and establishinga

decisiondeadline. The City’s argument is disingenuous,in no way affects the right of a
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Respondentto file a motion to dismisswithin 30 daysofreceivingapetition, is misleadingand

shouldobviouslyberejected.

III. THE ILLINOIS SUPREME COURT HAS ACKNOWLEDGED THAT THIRD
PARTY MUNICIPALITIES ARE NOT LOCATED AS TO BE SUFFICIENTLY

AFFECTED BY FACILITIES PROPOSEDTO BE LOCATED WITHIN ANOTHER
UNIT OF LOCAL GOVERNMENT’S JURISDICTIONAL BOUNDARIES

Theonly argumentraisedby theCity ofKankakeeis that “sincethe City ofKankakeeis

allowedto participatein thesehearingsasan objectorandsincethe issueof lackof standingwas

not raisedprior to thehearingby theCounty, thatissueif it hasanymerit whateverwaswaived,

acceptfor the groundscontainedin Section5/40.1(b).” (See City Brief, SectionIII and IV).

Onceagain,theCity’s argumentis erroneous.

TheCity hasprovidedno authorityfor its conclusionthatthefailure to raisetheobjection

at the County level is in any way a waiver. Furthermore,thoughSection 40.1(b) doesallow

anyonewho participatedin the public hearingconductedby the County Board to petition the

Boardfor ahearingto contestthe approvalby CountyBoard,that sectionalsoprovidesthatif the

Board finds that a petition is duplicitous,frivolous, or finds a petitioneris not locatedasto be

affectedby the proposedfacility, thenhis petition mustbe dismissed. Therefore,a party to a

39.2 proceedingis not automaticallyaffectedby the proposedfacility thenthe petitionmaybe

dismissed. In this case,theCity ofKankakeehasnot refutedthe fact that the Illinois Supreme

Court has held that when a local governmentalentity issues a siting approval, other

municipalitiesshouldnotbeallowedto usetheirconsiderablepublicbudgetsto file challengesas

the likely result is that the nearbymunicipalities will always object to a landfill thereby

overburdeningtheprocessandusurpingtherole of a local governmentalauthorityto protectthe

interestsofthepublic.

This caseis a perfectexampleoftheconcernthat the SupremeCourt raised. TheCity of

Kankakeeis using its budgetto objectto a landfill which is not within its borders,andis noteven
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c~ntiguousto the City borders. The City hascited no casein support of its positionthat it is

sufficiently affectedandinsteadmerelyattemptsto distinguish,unsuccessfully,the Ogle County

case. In this case,the IPCB may find asa matter of law that foreign municipalitiesare not

sufficiently affectedto file an appealand such a ruling will result in substantialjustice by

avoidingthe very problemthat was foreseenby the Illinois SupremeCourt in the City ofElgin

case.

WHEREFORE,Respondent,COUNTY OF KANKAKEE, praysthat this Court dismiss

the PetitionoftheCity ofKankakee,with prejudice.

RespectfullySubmitted,

OnbehalfoftheCOUNTY OF KANKAKEE

By: Hinshaw& Culbertson

Charle,s’P. Helster~/’
Richafd S. Porter
One of Attorneys

HINSHAW AND CULBERTSON
100 ParkAvenue
P.O.Box 1389
Rockford, IL 61105-1389
815-490-4900
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AFFIDAVIT OF SERVICE

Theundersigned,pursuantto theprovisionsofSection1-109of theIllinois Codeof Civil
Piocedure,herebyunder penaltyof perjury under the laws of the United Statesof America,
certifiesthaton April 9, 2003,acopyofthe foregoingwasservedupon:

DorothyM. Gunn,Clerk
Illinois Pollution Control Board

James R. Thompson Center
100 WestRandolphStreet,Suite11-500

Chicago, IL 60601-3218

AttorneyGeorgeMueller
501 StateStreet

Ottawa, IL 61350
(815)433-4705

(815)433-4913FAX

Donald J. Moran
Pederson & Houpt

161 N. Clark Street, Suite 3100
Chicago, IL 60601-3242

(312) 261-2149
(312) 261-1149 FAX

ElizabethHarvey,Esq.
Swanson,Martin & Bell

OneIBM Plaza,Suite2900
330 NorthWabash
Chicago, IL 60611

(312)321-9100
(312)321-0990FAX

KennethA. Leshen
OneDearbornSquare,Suite550

Kankakee,IL 60901
(815)933-3385

(815) 933-3397FAX

L. Patrick Power
956NorthFifth Avenue

Kankakee,IL 60901
(815)937-6937

(815)937-0056FAX



Keith Runyon
1165PlumCreekDrive
Bourbonnais, IL 60914

(815) 937-9838
(815)937-9164FAX

Jennifer J. SackettPohlenz
175 W. Jackson Boulevard

Suite 1600

Chicago, IL 60604
(312) 540-7540

(312) 540-0578 FAX

Kenneth A. Bleyer
923 W. Gordon Terrace #3

Chicago, IL 60613-2013

Patricia O’Dell
1242ArrowheadDrive
Bourbonnais,IL 60914

DanielJ.Hartweg
175 W. Jackson,Suite1600

Chicago,IL 60604
(312)540-7000

(312)540-0578FAX

Mr. BradHalloran
HearingOfficer

Illinois PollutionControlBoard
100 WestRandolph,11thFloor

Chicago, IL 60601
(312) 814-8917

(312) 814-3669 FAX

By depositing a copy thereof, enclosed in an envelope in the United StatesMail at Rockford,,
Illinois, properpostageprepaid,beforethehourof5:00 P.M., addressedasabove

Firm No. 695
HINSHAW & CULBERTSON
100 ParkAvenue
P.O. Box 1389
Rockford, Illinois 61101
(815)490-4900
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